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With the generalization of globalization and further development of international 
investment in recent years, the issue of how to balance the benefits of investors and 
the host states in Bilateral Investment Treaty (BIT) has caught wild attention. 
Furthermore, with the appearance of arbitrations on a series of investment disputes, 
the application of “Essential Security Exception Clause” (ESE Clause) in BIT trigger 
some controversies, of which the main concern is the tribunal’s different arbitrations 
on similar facts. 
According to international law, the ESE Clause can be regarded as an extension 
of the “Necessity” principle from customary international law. Though this principle 
is clearly stated in ILC’s Articles on State Responsibility, there are still some unsolved 
problems, which unavoidably impact the ESE Clause. By these lights, this paper is 
trying to discuss the following issues: in the first place, providing a definite position 
for the ESE Clause while basing on the necessity principle, which is necessary to 
abide by international tribunal’s regular logic during arbitration(in the procedure of 
inspecting BITs, the ICSID tribunal will unavoidably give interpretations on 
international laws relating to the disputes, and the situation involves the understanding 
of “essential security” and “necessity” ) ; also, guiding the practice with theory, we 
should take ESE Clause of the BITs from the developed countries as reference on one 
hand, and learn lessons from Argentina's events happened at the beginning of 21st 
century on the other hand, so that the ESE Clause can exert its influence and realize 
its value. 
Besides the introduction and conclusion, this paper is classified into four 
chapters 
Chapter One summarizes the historical evolution and typical cases of the 
necessity principle as the source of ESE Clause, then analysis on the legal application 
conditions according to related regulations by ILC.  
Chapter Two introduces the concept and typical examples of ESE Clause in BITs 
and detailedly analyses the three key components of the clause, then make 
comparisons between different tribunals’ analyses and thoughts. 
Chapter Three focuses on analyzing the four Argentina involved international 
investment arbitrations and discusses the reason of Argentina government’s win and 
comparison of the arbitration thinking and logic structure in losing cases, mainly 















command of some factors of the necessity principle, the compensation. Then 
summarizes and analyses on arbitration thinking and logic. 
Chapter Four put forwards recommendations for improvement of the ESE Clause. 
The author holds that, it is necessary to explicitly provide this kind of clause in 
Sino-foreign BITs. 
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国草 
Draft Articles on Responsibility of States  
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